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I. Everyone Needs Estate Planning; However, It Is More Critical For Some People.

A. Estate Planning is Not Just for the Wealthy. You donot needd be
wealthyor to have an estate tax plaim in oderto nead anesateplan. If
you own anythingat all, youpretty much havan estat, whichwill needto
be dealt with in the event of youleath. Also, “estateplanning also deals
with issues which magrise during gurlife, such as temporaoy permanent
mentalincapacity, soeen if you plan to livdorever you will still need at
leastsome estate planning to make sucel yand yourloved ores are
protected.

B. “Estate Planning” Deals With Issues Which Arise During Your Life and
At Your Death. An “estate plan” deals with what will happen both during
yourlifetime and afteryou deathm various guations. A properly pepared,
comprehensivestate plan will appoint one or neogpersns to act on your
behalf,if and when youwan noongerhandle pur own #fairs. A propely
preparecestate plan will also provide directions as to what should happen
with regad to you and pur propety in various situations. Faxample, an
estae planshout cove issles sub as tle following:

1. Paying bills, dealing with finances and property, and dealing with
other non-health care related issues. A properly pepaed estat
planincludesa documet, usual calleda power of attorneywhich
appointssomeonedbe abled deal wih dayto-day non-halthcare
relatedissues if you are ubge to doso for yourself Theinability to
actfor yourselfwould include a situation wherey are disabled for
anextended period due o ill nessor injury; butthis inabiity can also
exist in other situations, such as if you take a lorugtvan.

2. Dealing with doctors and health insurance companies on your
behalf, which can include consenting to medical treatment,
obtaining information regarding your health, and determining
who can visit you in the hospital or a nursing home. A propely
preparecestate plaishould also includa document whichppoints
someoneo be ableéo makehealth care-related decisions auy
behalfduring anyperiod in which you & unable to do so yoaelf,
and to receive health carelated information abouby.
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3. Appointing a guardian to take care of any minor children you
may have in the event of your death. A properly prepared state
plan,if you haveany minor children, should adghs the appointment
of guardian to take care tife children if needed..

4. Determining who will pay your bills, distribute your property,
and otherwise settle your affairs in the event of your death. A
properly preared estate plan shoufaf,course, include a document
which staes who will pay your bills, distribute your propertand
otherwi settle youraffairs afer you pass aay. h other words, a
comprehensivestate plan should include a Will, whiefil appoint
theperson who will servas theExecutor or Personal Representative
of your estate

5. Determining who will receive your property in the event of your
death, and how the property will pass to the desired beneficiaries.
A properly peparecestatglan should certainly includedocument
whichstates wh is to reeive your propety in the evenhof your dedt
andhow you want tle desird beneftiaryor benetiaries toreceive
theproperty. Thelesired distribution plan cdore contaned ina Will,
orit can becontaind in a Revoable living Trust. A Will is the bare
minimum,while aRevocable Livinglrust, whch shouldoe used in
conjunctionwith, and not completely in lieu of Will, can provide
benefis in additio to those mvided ly aWill.

State Law Provides Everyone With a Default Estate Plan - However, the
Default Plan Is Not Adequate For Most People and Is Almost Never
Ideal. Becasge it is so imprtant to deal with situations which involve a
person’sdeath odisability, the law 6 each tate cotains a d&ault esate
planwhich will apply if a peson hasiot made gecificplans. The state law
defaultplan isdesigned to refleathat the tate bekeves mospeople wuld
wantto have happen in certain situations. For exanipdawprovides that
certainpeople are givepreference over others if it loes necessafgr a
courtto appoint a guardian to handleuy affairs if yu beome incapble

of doing sdor yoursé. The lawalso provides that certain people areg
preferenceas health care decision makers, @ardiangor surviving minor
children,as Executa or Administrators of an estate, and as beneficiaries.
The defaut estde plan set out under state law is genenadlgr and often
resultsin an undesirable outcommaking it impatant forall peopé to
undertakeestate planning, even if their desires wouldltém fdlow the
preferencestated by the lawHoweve, if a person’s desires do not coincide
with the default estate plan set out digte law, hat person has an even
stronger need fagstate planning. Ored our speialtiesis prepang esate
plans forpeople vino have thse heigtened neds.



II.

D. Examples of Situations In Which the State Law Default Estate Plan
Tends to Be Unsatisfactory. Examples of situations in which a stronger
needfor estée plannng exists ee: a coiple in a ommitted elationshp
whereeither or both of the parties havdldhen from pior relationshis;
parentr grandparets who wishto provide assets faa child ogranahild
who has spdal need without causing the child or grandchild to be
disqualified for Medicaid benefits; andingle persons who would prefer
friendsor trusted professional advisors, rattiemn bloodelatives, to act for
themor recéve propety from them Anotherexampleof a situation in which
thedefault plan des not wadk well is an unmarried but committed couple,
whetherthey areghey areof opposite sexes or the same sex. However, the
needto ensure that the default estate plan daespplyis probablyhighest
for committed same-sex couples, because of the stronggjative societal
andfamily pressurewhich partners in same-s@tationships ofteface, and
because¢he laws which collectivelgreate state dfault estate plas tend to
ignoreor even wrk spedically agains same-se partnes.

Unmarried But Committed Same-Sex Couples Have an Extra-High Need for
Estate Planning, Because the Default State Law Plan Generally Works Against
Them.

A. Couples Who Are Not Part of a Legally Recognized Marriage are
Generally Considered to be Strangers to Each Other For the Purposes
of Most State Laws. Sincelegal narriage is not mae availdle tosame-sex
couplesin any state other thavlassachusetts #te current time, same-sex
couplesare geneally not legdly recogrized as married. This means that
same-sex couples amet able to benefit froomost of themanylegal ights
and privileges whichlegaly maried spuses reeive along wth their
marriage license.

1. Examples of Some of the Rights and Privileges Denied to Same-
Sex Couples But Given to Legally Married Couples. Married
couplesare considereth belegal nembers beach ¢her’s amilies,
andthe spoudaelationship is gnerdly considerd to be thelosest
relationsip there is under the law. Some ({by means all) aothe
speciakights and protections which are giMe spouses by state law
include he following:

(@) apersons spouse isormallythe firstperson who is given the
right to act fo that peson if sk is incgacitated and a
guardan is neded to hadle the peson’s fnances

(b)  apersons spousés the fist persorwho isgiven tte rightto
make healthcare deisions on aperson$ behalfif she is



(€)

(d)

(e)

(f)

(9)

(h)

(i)

@)

(k)

unable tado so for krself;

a persons spouse ishe firstperson who is first given the
right to be he Executor or Administrator of the person’s
estate ithe peren dies;

apersons spousavill receive at least a share of thequar's
estate een if theperson hano Will;

aperson’s spouse has tight tovisit the person in a hospital
or nursing home;

a persons spouse fsathe rignt to deaile whetler to donge
the person’s agars if she passesaway;

aperson’s spouse has the rigihtlaim thepersons bodyif
she passes avay;

apeason’s spouse has the right to determine wheddhaw
the person will be buried;

transfersto a person’s pouse an frequently qudify for a
deductionagainst gift taxes, so that married cesmlo not
geneally have to worryabout makingaxablegifts to one
anotherduringtheir lives as they punase joint property, buy
things br eaclhother, ad paydaily living expenses;

transfersto a person’s pouse an frequently qudify for a
deductiomagainst estate taxes, so tAaurvivingspouse can
oftenreceie a decased spae’s ente estée without having
to pay estate taxes at thecdased spouse’s death; and

married couples can file jointeturnsfor feceral aml state
incometaxesand can claim each otherdependents, which
often results in a lower overall tax burden for the couple.

Without an Adequate, Specifically Prepared, Estate Plan, Other
Family Members Are Often Given Preference and Privileges
Which Can Allow Them to Shut Out Even a Committed, Long-
Term Partner. Since members of an unmarried couple are
consideredegal strangers to ormmother, th@artners do not receive
anyof the above-listed rights,qiections, and privileges, and treay
alsousually deniedccess to th@any other legl benefits, rights, and
prote¢ions which married couples receive. Some of theva-
describegrivileges, suchsthe ridnt to file joint incomeaxreturns



will simply not be available at all. Howee, a lot of the rights and
privileges which ae mentioned above will pass to the legally-
recognizedamily members ofach partnereven vhere ths would
not be the desired result.

Forexample, if ong@artner in a same-seruple passes awaythout
aWill, the deceased partner’s “h&imwill receive anyproperty whit
passesnto her estate, rather than her survivingrgx. A person’s
“heirs,” if the peson has o legalspouse, Wl geneally be () the
person’schil dren or other descendarts, if any; (2) if nodescendnts,
the person’s parents, if either is living; (3) if no parent is living, the
person’ssiblings in equalshareswith any share \wich a deceased
siblingwould hae recéved pasmg tohis orher descendants, if any
(i.e, the person’s nieces and nephews); andf(#p siblings or
descendntsof siblings, tothe peren’s auns and uncle or cousis.
Thesurvivingpartner who has bilt a life with the deceased partner
andis generallythe person who thdeceased partner would have
wantedto receiveher propertyand handle her estate, is leftt. This
canand often does result in a horrific situation, where &idng
partneris forcibly kicked out of her own home by the otherfamily
members of her deceasedtpar.

Marriage Is an Easily Available Fix for Opposite-Sex Couples;
But a Fix Which Is Not Available to Same-Sec Couples. Same-sex
couples,under current Georgiaviaand the recent, unfortunate,
amendmento the Georgia constitution, can not becoménaesrber’'s
spousesas hey can not gt married. Opposite-sex unmarried
coupleswhile they hare the sameoroblemsas long a theyremain
unmarried,can get maried and thereby enjoy the protections and
privileges accorded to spoas. Therefore, while same-sex and
oppositesex couples have similar estate planmraplems, theasy

fix is not avdableto same-segouples. This makes estate planning
evenmore critical for same-sex couples than it is for opposite-sex
coupleswho have oftenauntarily chosen to forg the benefits of
legal marriage.

A Carefully Designed and Implemented Estate Plan Will Help Members
of Same-Sex Couples Ensure That Their Desires Will Be Followed
During Their Lives and After Their Deaths.

1.

Even Minimum Planning Is Better Than None. At a minimum
same-sexoupkes needo execute lasic etate panning documents,
whichinclude awill, possibly a Revocableiting Trust, a Power of
Attorneyfor property, a Durable Power of Attorndgr Health Care,
and a Living Will. The partnes need to mke surethat these



documert clearlystate the choiees and d&res with regard to the
variousissues whiclthe documents address. lByving well-drafted
basicestate planning documents in place, the patrizar make clear
thattheyintend for their wishes to override the default provisioins
statdaw and help avoid undesired situatiomsler which one partner
is completely shut out when the otlparrtnetbecomes incapacitated
or passeaway. Without at least minimum estate plannimplace,
thepartnes run theisk that,if one ofthem becomes incapacitated or
dies, the legal relatives of the incapi@ated or deceased partner
(which would normallybe that pener’s parentssiblings, or adul
children)will step h, exercie ther stake-law rights to control that
partner’s affairs, and exclude the othertipar entirely

Never Rely on the Promises of Family Members, Even If They
Appear to Be Fully Accepting of Your Relationship With Your
Partner and to Care About Your Partner. There have been a
numberof cases where omaember of a long-time same-seouple
wasprevented frm even vsiting the other member in the hospital
during a final illness. As mentioned earlier, there have alBsanb
cases where the surviving membeaafouple wasvictedfrom his

or he long-time residence byhe heirs of the deceased member.
Sadly, in anumber of these situations, gh&rtners had believed, prior
to the in@paciy or death ofone of thepartnes, that thefamily
membersof the in@padtated or deceasd parter were fully
acceptingof the otter partner and the partneraationship. In at
leastone such case, whesae pamer waghe owne of the lomein
which the couple lived, the partners had eveachd a verbal
agreenentprior to the death of thaartneywith thatpartnets family
membersUnder thatgreenent,the surviving partner was supposed
to have been allowed to continliang in the home fothe rest bhis
life. The paners réed on thisverbal greenentand dd not take
furthersteps to ensure that thervivingpartner would receive a lelg
right to continued use of the home after the death of the rowne
When the partner who owned the home eactudly passed awaythe
samefamily members who libentered the verbal agraent, on the
dayof the deeasedgartneis funerd, not only locked the surviving
partnerfrom the home ad refugd to allev him to eve colled his
own propery, hbut also to& the cowple’s dog to a shelter for
euthanasia.

Ensure that Beneficiary Designations Will Work With Your
Desired Estate Plan. Inaddition tdbasic este planing dociments,
same-sexcouples need to ensure that thapperly set up the
beneficiarydesignations on assets such as liferiasce annuities,
andretiremensavings accounts such &As, and 401(k)sWhile it



maysufficein some cses for prtnes simplyto name eacbther as
beneficiaries on theseptgs of assets, there arbbof issues which
shoud be consideed when dciding on the mostappropiate
beneficiary designation, and simply signating each other as
beneficiaryon these assets may notthe most beneficial approach.
For example, if a large life insurance polieysts, it can often be
more beneficial for various tax and other reasons, to have the life
insurancepolicy owned byand madgayable toan irrezocabletrust
ratherthan havinghese assets paid directtya surviving partner.
As another example, where a charitable betjsadesired, it may be
morebenefital, froma tax stangoint, to nanethe desired charitgs
thebeneficiaryof IRA or 401(k) acounts thario name your paner
asthe bengciary, and tohave other assets pass ooigpartner. Part

of the preparationf acomplete estate plan should involve a careful
consideratiorof assets which will pass according to a biersfy
designation, so that the beneficialgsigntions carbe used thelp
maximize the enefits 6 the estte plannng doneby the parters.

Don’t Rely Too Heavily on Joint Ownership of Assets. Same-sex
couples, like oppo#te-sex caples, ofen purbase joitly-titled
propery and hold joint bank and brokerage @unts. Joint
ownership of assets, however, should be handledcaeefully

(a) Joint Ownership of Assets Can Create Tax Problems. One
reasorthat joint ownership needs o be used cautiously, if at
all, is tax-based. Legaliparried couples can own assets or
accoums jointly without having to paynud attentionto
possibletax consequences, since amequal contributions
towardssuch assets or accounts will generalycovered by
the marital deludion for estate and gift tax purposes and
since they gaeraly file a joint return forincome tax
purposes Samesex couples can not file joint income tax
returns, which means that thmeeomefrom the popertywill
geneally be reported onlgnonepartner’s income tax return,
which could result in the income being taxed at a higher
incometax rate than migldtherwise applyAdditionally, the
purchas of a jointy owned asst canresult in xable gfts
betweerthe partners if thasset is ngburchased using equal
contributions from each partner, since transfebetween
personswho are not legallynarried do not qualifyor the
marital deductionaganst gift axes. Esta taxes mpadso
becomean issuat thedeath ofone of thepartnes, becase
thefull value d the jointy owned assts will beincludedin
the deceasd parter’'s esate forestate ta purposes\een if
thatpartnemctuallycontribue less than all of the assets used



to acquire the jointly owrgkassets, unless careful records are
maintainedand carbe used tprove tothe Internal Revenue
Servicewhat portion of the property as actually equired
using assets contributed the deceased partner.

(b) Joint Ownership of Assets May Not Always Result In the
Assets Passing Automatically to the Surviving Owner.
Another reason d approah the jont owvnership of asets
caretilly is that pint ownership does not alwsgnsure that
the asset wil automattally pass to tbé suviving owner.
Bank accounts, if owned jointly in ®egia, will normally
automatially become the propertf the survivingoartneif
onepartner passesvay Howeve, otherpropery, auch as a
home or car,will not nomally pass automaticallfo the
surviving partnereven if he title isheld in both of the
partngs’ names. Instead, the profyemust specificallybe
held by the partnexr as “joint tenants,” or “with rights of
survivorship,”in orderfor the popertyto passautomatially
to the surviving owner.

Estate Taxes May Need to Be Planned if Either or Both of the
Partners Owns Significant Assets. If estate taxes ald&ely to be an
iIssue beauseone orboth partners in a same-sex relationship own a
lot of assds, including the full face anount of any life insurance
policies,it becomegritical that the partners undertataretil estate
tax-orientedplanning in order to minimize the estate taxbgch will
applyat each partner’s deathegallymarried couples can leagach
otheran unlimited amount of propertsekof estatdaxes, using the
estatetax marital dedction, which gives them the abilitp ensure
that no estatdaxes are due at the first spouse’s death even if the
assetencludedn the first spouse’s death exceed the valube filst
spouse’estate tax exclusion amount. Sameamyples do ndtave
accesgo the marital dedution, o that, if he first @rtneirs assets
exceedhis or her estate tax exemption a br her dath, an state

tax will be due and pagble. Ceeful and sophistated etate
planningcan help minimize the potential estate taxes whi¢hhei
dueat the first partner’'s death. Additionally a samesex coup
wantsto minimize the estate taxes which will be due at the second
partner'sdeath, when the assets pass to the couple’s children or other
desired beneficiaries, thewill need to ensure that both partrser
estateax exemptions are used as fullypassibé andthat he tx-
reductionstrateges which are gailableto the paners ag propely
implemented.

Planning to Protect Children. A growing number of samesse



couplesinclude children either from one or both partners’ prior
relationshipor from the partners’ own relationshid.the partners
wantto ensure that the parent/child relationships in their faamy
protected, it is critical that proper planning be implemented,
especilly if the child’s relationship tmne d the partners is not
recognizedoy the law. Unless ehild was legady adoptel by both
partnes, is the biological child of one partner but adopted in a
second-pareradoptionby the other pamer, or is recognized as being
thebiological chil d of both partners (which is rarely, but occasionally,
thecase), the partner who is not considered tolegaaparent of the
child will not have any leg rights toraiseor even hve cotact with
the childin the evat of the ther pamer’s ceathor incapacity For
legally marriedcoupleswhere the surviving spouse is the parent of
anysurvivingminor children, theurvivingspouse wiautomaically
continueto raise and have rights to the childreRor ame-sex
couples,however unless bth partnes have bea able to acquire
legally recognized parentatatusthrough birth or adoption, the
surviving parther may not havany le@l rights to continue raising
anyminor chidren, ad that pamer will not receiveany preérences
under state law to be appointed as the guardiantHerchildren
Instead, the custodyf the children may [ to the children’sther
biologicalparent, oamember of the deceased partner's legd family,
suchas a parent or a sibling, magappointed as the guardian of the
child. In manycases,hesesituations have resulted in therviving
partner of theleceaseg@arent losing the right to raise or sometimes
evenhave contact with childremho she loved as her owamd in the
childrensuffering theeffedive loss ofnot justone, but tws, parets.

I11. Conclusion. Estate planning is a critical step for same-sewples who vant to
build a life together anthen protect that life. While same-sex couples are denied
mostof the benefits whichreprovided under state and federal law to caaiplbo
canenter a legallyecognized marriage psoperly dsigned andmplementedstate
plan can ateasthelp same-sex couples reduce the impact of this denial and ensure
that their interests and their families are protected.

DISCLAIMER: THIS MATERIAL HAS BEEN PREPAREDAS A TOOL TOASSISTIN A GENERAL
DISCUSSIONOF ESTATE PLANNING. THESE MATERIALS SHOULD NOT BE RELIED UPON
WITHOUT AN ATTORNEY BEING CONSULTED WITH REGARD TO YOUR PARTICULAR
SITUATION. THE INTERPRETATION OF ANY LAWS AND RULINGS SHOULD BE
INDEPENDENTLY VERIFIED BY LEGAL COUNSH.. THE PROVISION OF THIS MATERIAL TO
YOU DOESNOT CREATE ANY ATTORNEY-CLIENT RELATIONSHIP.




